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Introduction

Structure of the law

Arbitration in Malaysia is governed principally by the Arbitration Act 2005, which came 

into force from 15 March 2006.[2] The 2005 Act repealed its predecessors, the Arbitration 

Act 1952 and the Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards Act 1985.[3] The procedure for court proceedings arising from either the 2005 Act 

or the 1952 Act is governed principally by the Rules of Court 2012, Order 69,[4] though 

other provisions remain relevant.[5] However, matters relating to arbitral awards under the 

Convention on the Settlement of Investment Disputes between States and Nationals of 

Other States (ICSID) are governed by a separate statute, the Convention on the Settlement 

of Investment Disputes Act 1966.[6] Correspondingly, ICSID-related court proceedings are 

procedurally governed by the general provisions of the Rules of Court 2012, and not Order 

69.[7] 

The Arbitration Act  2005 is based on the UNCITRAL Model  Law on International 

Commercial Arbitration,[8] making Malaysia a Model Law arbitral jurisdiction. The Act bears 

similarities to its counterparts in Singapore, India, Canada, the United Kingdom and 

especially New Zealand.[9] Malaysia is also a signatory to the New York Convention,[10] 

with a reservation of reciprocity and commerciality. This is reflected in the provisions on 

recognition and enforcement of awards in both the 2005 Act and the Rules of Court 2012.-
[11] 

Generally, statutes in Malaysia are available officially in both Bahasa Malaysia (the national 

language) and English, with the Bahasa Malaysia text authoritative by default.[12] The 

position is reversed for the Arbitration Act 2005, as the English texts of the Act and 

subsidiary legislation under it take precedence.[13] 

With respect to non-arbitration-specific statutes, the Evidence Act 1950, which applies 

to court proceedings (apart from affidavits), does not apply to arbitral proceedings.[14] In 

contrast, the Limitation Act 1953 and any other written laws relating to limitation periods 

do apply to arbitrations as they do to any other action.[15] 

Distinctions between international and domestic arbitration law

Unlike (for example) Singapore,[16] the Arbitration Act 2005 in Malaysia serves as a 'single 

reference point'[17] for all three categories of arbitration: domestic, international (but locally 

seated) and foreign-seated.[18] The definition of an 'international' arbitration substantially 

mirrors that in the Model Law, art 1(3). 

By default, Part III of the Act, titled 'Additional Provisions Relating to Arbitration', is 

stipulated to apply to a domestic arbitration but not an international locally seated 

arbitration, although the parties to an arbitration may choose to agree otherwise.[19] The 

Act contains no such express stipulation for foreign-seated arbitrations, but applying the 

principle of minimal curial intervention (as embodied in Section 8), the absence of such 

stipulation arguably implies that Part III does not apply to such arbitrations either, except 

where expressly stated.[20]
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Three examples of arbitration-related court proceedings illustrate the practical implications 

of this framework: court-ordered interim measures, setting aside, and recognition and 

enforcement. Interim measures can be granted by the High Court under either Section 

11(1) (where sought against a party to the relevant arbitration agreement)[21] or Section 

19J(1) (whether against a party or a non-party),[22] irrespective of whether the seat of an 

arbitration is in Malaysia. At the other end of the spectrum, the Malaysian courts have 

no power at all under Section 37 to set aside foreign-seated awards.[23] The position 

for applications for recognition and enforcement of awards is more nuanced. Although 

the scope of application of Sections 38 (recognition and enforcement) and 39 (refusal 

of recognition and enforcement) expressly includes foreign-seated awards,[24] the courts 

have generally considered themselves to be purely enforcement courts in respect of such 

awards, with limited ability to refuse recognition and enforcement compared to the courts 

of the foreign arbitral seat (but note recent developments on this point below).[25]

Structure of the courts, including any specialist tribunals

Courts generally

Excluding criminal and Syariah[26] matters, civil matters generally may come before the 

subordinate courts (comprising the Sessions Court and the Magistrates' Court),[27] the High 

Court, the Court of Appeal and the Federal Court (the apex court in Malaysia).[28] 

There are two High Courts of coordinate jurisdiction: the High Court in Malaya, for 

Peninsular Malaysia, and the High Court in Sabah and Sarawak, for Sabah and Sarawak.[-
29] Each of these High Courts has branches or 'sittings' at various locations.[30] For example, 

the Kuala Lumpur High Court and the Shah Alam High Court (in Selangor) are branches 

of the High Court in Malaya, whereas the Kuching High Court (in Sarawak) and the Kota 

Kinabalu High Court (in Sabah) are branches of the High Court in Sabah and Sarawak. 

Arbitration-related considerations 

Under the Arbitration Act 2005, associated court applications are largely required to 

be made to the High Court[31] (although the subordinate courts are still empowered to 

stay court proceedings where there is an arbitration agreement).[32] The application must 

be made to the correct branch of the High Court, as the seat of arbitration cannot be 

'Malaysia' as a whole. Rather, the seat must (as a minimum) fall within the territorial 

jurisdiction of only one of the two High Courts, such that the other High Court will not 

have supervisory jurisdiction over the arbitration in question.[33] The relevant Federal Court 

judgment arguably suggests (though perhaps obiter on the facts of that case) that this rule 

extends also to branches within the same High Court: for instance, the Seremban High 

Court and the Kuala Lumpur High Court (both branches of the High Court in Malaya) cannot 

both have supervisory jurisdiction over a given arbitration.[34]

There are no arbitration-specific specialist courts or tribunals in Malaysia. However, the 

Kuala Lumpur High Court has a Civil Division and a Commercial Division, as well as 

specialist admiralty and construction courts. Arbitration-related matters are generally heard 

by the Commercial Division and have their own case filing code.[35] The Shah Alam High 

Court also has a construction court. Otherwise, arbitration matters are generally heard 
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by the civil divisions of High Courts.[36] Malaysia does not have a specialist international 

commercial court as in Singapore,[37] although the Malaysian government is studying the 

possibility of establishing one.[38]

Language

As with most other court proceedings,[39] cause papers for arbitration-related court 

proceedings in Peninsular Malaysia must be filed in Bahasa Malaysia, with the option of 

including an English translation.[40] This does not extend to documents in English used as 

exhibits. For instance, an arbitral award in English exhibited in support of an application for 

recognition and enforcement need not be translated.[41] In Sabah and Sarawak, the position 

is reversed: cause papers must be filed in English, with Bahasa Malaysia translation 

optional.[42]

Extent of appellate intervention

Generally, appeals to the Court of Appeal against judgments or orders of the High Court 

may be filed as of right.[43] Appeals to the Federal Court from the Court of Appeal, 

meanwhile, require the intended appellant first to apply for and obtain leave to appeal, 

which essentially is granted only in matters of precedential, public or constitutional 

importance and novelty.[44] Nonetheless, decisions of the High Court under certain 

sections of the 2005 Act are non-appealable. These sections relate to the appointment 

of arbitrators,[45] challenge of arbitrators,[46] termination of an arbitrator's mandate upon 

withdrawal because of failure or impossibility to act,[47] and preliminary rulings by an arbitral 

tribunal on jurisdiction.[48] Otherwise, the general rules on the availability of appeals apply.

Local institutions

The most prominent arbitral institution in Malaysia is the Asian International Arbitration 

Centre (AIAC), formerly named the Kuala Lumpur Regional Centre for Arbitration (KLRCA). 

The AIAC was established in 1978, pursuant to a Host Country Agreement between 

the Asian-African Legal Consultative Organization (AALCO) and the Government of 

Malaysia.[49] For now, the AIAC enjoys special statutory status[50] under the Arbitration Act 

2005, as the Director of the AIAC is the designated appointing authority[51] and no appeal 

lies against such decisions of the Director.[52] The Director and former Directors of the 

AIAC enjoy immunity in respect of functions exercised in good faith[53] and acts done in 

their directorial capacity, while the AIAC as a body also enjoys immunity as a declared 

international organisation.[54] 

For arbitration, the AIAC's suite of arbitral rules includes the general AIAC Arbitration 

Rules 2023, the AIAC i-Arbitration Rules 2023 (for Islamic arbitration) and the Asian Sports 

Arbitration Rules. Apart from arbitration, the AIAC is the designated authority for statutory 

adjudication under the Construction Industry Payment and Adjudication Act 2012 and 

offers mediation and domain name dispute resolution services.[55] 

Other bodies involved in arbitration include the Malaysian Institute of Arbitrators (MIArb), 

the Malaysian Institute of Architects or Pertubuhan Akitek Malaysia (PAM),[56] the Institution 

of Engineers, Malaysia (IEM), the Royal Institution of Surveyors Malaysia (RISM),[57-
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] the Malaysian Rubber Board or Lembaga Getah Malaysia,[58] and the Palm Oil Refiners 

Association of Malaysia (PORAM).[59] The Chartered Institute of Arbitrators (CIArb) has a 

Malaysia Branch.

The year  2023 also saw the prominent  addition of  the newly established Borneo 

International  Centre for  Arbitration and Mediation (BICAM),  located at  the Sabah 

International Convention Centre in Kota Kinabalu.[60] The BICAM Arbitration Rules are 

stated to be modelled on the UNCITRAL framework.[61] Notably, the BICAM Arbitration 

Rules do not specify a default seat where parties have not agreed on one,[62] unlike 

the AIAC Arbitration Rules 2023 which designate Kuala Lumpur for this purpose.[63-

] Additionally, the Sabah Law Society has issued a circular stating that it will not object 

to applications for ad hoc admission of counsel who wish to practise in Sabah[64] (which 

is otherwise limited to those with 'Sabah connections'[65]) where the applications relate to 

arbitration or mediation at BICAM.[66] This partially addresses the previous issues faced by 

non-Sabahan counsel seeking to act in arbitrations in Sabah. [67] 

Trends or statistics relating to arbitration

The main source of arbitration-related data and statistics in Malaysia is the AIAC's Annual 

Report. For 2023, the AIAC reported that a total of 178 arbitration cases were referred 

to it, of which only 103 – comprising 84 administered (81.55 per cent) and 19 ad hoc 

(18.44 per cent) – were ultimately fully registered.[68] The total of the amounts in dispute 

for all these arbitrations was reported to be around 3.5 billion ringgit.[69] Although not 

specifically reported, this presumably equates to an average dispute amount of around 19.7 

million ringgit.[70] Of the 103 registered arbitrations, 92 were domestic (89 per cent) and 11 

were international (11 per cent), with arbitrations involving 14 foreign parties from China, 

Singapore and Hong Kong.[71] The most frequent area of dispute of these arbitrations 

was construction (57.28 per cent), followed by shareholders' agreements (13.59 per 

cent) and service agreements (12.62 per cent).[72] As for arbitrators, the AIAC's panel 

of 1,506 comprises 1,295 male arbitrators and 211 female arbitrators, of which 52 male 

and 13 female arbitrators were newly empanelled in 2023.[73] Of these newly empanelled 

arbitrators, 54 were international and 11 were domestic.[74]

Year in review

Developments affecting international arbitration 

Legislation and court rules or practices

The year 2023 appears to have seen no significant developments relating to arbitration in 

legislation and court rules or practices. The most recent amendments to the Arbitration Act 

2005 are accordingly still those implemented through the Arbitration (Amendment) (No. 2) 

Act 2018 which took effect from 8 May 2018.[75] Notable among these was the repeal of 

Section 42 of the 2005 Act. Section 42 had allowed arbitral parties to refer to the High Court 

'any question of law arising out of an [arbitral] award'. The repeal was seen as a response 

to the Federal Court's judgment in Far East Holdings Bhd & Anor v. Majlis Ugama Islam 
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dan Adat Resam Melayu Pahang.[76] Far East Holdings was regarded as having overly 

expanded the courts' powers of review of arbitral awards, undermining the principle of 

minimal curial intervention.[77] Since the repeal, there has been conflicting case law on 

whether rights under Section 42 can attach to awards delivered on or after 8 May 2018 

(the effective date of the amendment) in arbitrations commenced before 8 May 2018.[78]

The Arbitration  and Construction  Law Committee  of  the  Bar  Council  of  Malaysia 

subsequently made proposals in 2020 for an amended Section 42 to be reintroduced, 

to give the courts limited supervisory jurisdiction on points of law in respect of domestic 

arbitral awards, subject to an applicant first obtaining leave of the relevant court.[79] The 

Committee has also proposed a new Section 37A, to empower the courts to sever, dismiss, 

vary or remit only the part of an award affected by a breach of natural justice, as opposed 

to having to set aside the whole award. As of 4 January 2024, the Committee's proposals 

had reportedly been endorsed by the Bar Council and submitted to the AIAC, with the 

Committee in communication with the Attorney General's Chambers to formally submit the 

proposed amendments.[80]

Arbitration institution rules or practices

AIAC as institution

On 4 April 2024, pursuant to a Supplementary Agreement to the Host Country Agreement, 

the inaugural Board of Directors of the AIAC was constituted with the Attorney General 

of Malaysia as Chairman, with the stated objective of enhancing the AIAC's transparency, 

efficiency and good governance.[81] The AIAC had earlier acknowledged the government's 

plans to restructure the AIAC by March 2024, including abolition of the position of Director 

and establishment of an Arbitration Court, a Chief Executive Officer, a Registrar and an 

Executive Board.[82] While these developments mirror the practices of other major arbitral 

institutions, including the International Chamber of Commerce (ICC) and the Singapore 

International Arbitration Centre (SIAC), it remains to be seen how these developments may 

affect the special statutory powers and immunities enjoyed by the AIAC and its officers in 

relation to arbitration (and adjudication).

AIAC Arbitration Rules

In 2023, the AIAC Arbitration Rules 2023 and the AIAC i-Arbitration Rules 2023 were 

published, replacing their 2021 predecessors. For the main Rules, the most visible 

change was a return to the overall structure of the Rules' 2018 edition, in that Part I 

contains the AIAC Arbitration Rules, Part II contains the UNCITRAL Arbitration Rules 

2021 (termed as 'Articles'), and Part III contains Schedules. Where Parts I and II conflict, 

Part I prevails. Effectively, one can conveniently refer to the shorter AIAC Arbitration 

Rules in Part I, to easily identify the respects in which the overall Rules differ from the 

widely known UNICTRAL Arbitration Rules, improving the accessibility and international 

standardisation of the AIAC Arbitration Rules to both domestic and foreign users. The 

AIAC i-Arbitration Rules 2023, meanwhile, are modelled after the main Rules, with the 

additional incorporation of specific Islamic elements, the most notable of which is perhaps 

the procedure for referring points of shariah principles to a Shariah Council under Rule 13.
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Non-exhaustively, five other changes in the main Rules are worth noting. First, the 2023 

Rules now require the Deputy Director, the Assistant Director, or the Head of Legal 

Services of the AIAC, in that order, to assume the powers of the Director of the AIAC under 

the Rules, if the position of Director becomes vacant.[83] Under the 2021 Rules, because 

only the Director could exercise certain crucial functions such as confirming appointments 

of arbitral tribunal members,[84] prolonged vacancies in the position resulted in arbitrations 

being unable to progress.[85] 

Second, arbitral tribunals now have flexibility in the procedure for deciding on joinder 

applications, at any stage, so long as all parties (including the one to be joined) are given 

the opportunity to be heard.[86] The 2021 Rules had required joinder applications to be 

filed no later than the filing of a respondent's statement of defence and counterclaim, and 

prescribed a 15-day time limit for other parties to respond.[87] Summary determination has 

undergone similar changes. Whereas the 2021 Rules prescribed detailed procedures and 

timelines, and required requests to be submitted no later than 30 days after the filing of 

a respondent's statement of defence and counterclaim,[88] procedurally the 2023 Rules 

appear to require arbitral tribunals only to hear from all parties, without any time limit on 

when summary determination can be granted.[89]

Third, whereas the 2021 Rules merely empowered arbitral tribunals to make the necessary 

enquiries on the existence of third-party funding,[90] the 2023 Rules now impose a 

mandatory continuous obligation on a party funded by a third party to disclose the existence 

of the funding and the identity of the funder.[91] This brings the 2023 Rules in line with 

the ICC Rules 2021[92] and the HKIAC Rules 2018[93] on this point. However, champerty 

is currently prohibited under Malaysian law, although notably the relevant cases involved 

contingent legal fees and the acquisition of shares for a nominal sum with a view to 

obtaining substantial sums in litigation,[94] rather than third-party funding per se. The 

government has nevertheless acknowledged the need for regulation of third-party funding 

in arbitration.[95] 

Fourth, the timelines for emergency arbitration are now faster and more certain. Under 

the 2021 Rules, barring extensions, delivery of an emergency award could effectively take 

up to 20 days from an emergency arbitrator request.[96] The 2023 Rules appear to have 

shortened this period to 14 days,[97] arguably improving the appeal of emergency arbitration 

as an alternative to court applications for interim measures where no non-parties are 

involved.

Fifth, parties and arbitral tribunals are now deemed to have consented to publication 

by the AIAC of an award by any means two years after release of the award to the 

parties, unless any of them otherwise informs the Director in writing before the award 

is made.[98] The 2021 Rules had required express written consent from parties (but not 

arbitral tribunals) for publication, and appeared to mandate redaction of parties' names and 

other identifying information.[99] Apart from the usual benefits and drawbacks identified in 

relation to default publication of institutional arbitral awards,[100] it will be interesting in the 

Malaysian context to see whether parties opt out, given the existing practice in post-award 

court proceedings of producing arbitration papers including awards without redaction or 

anonymisation anyway.

Arbitration developments in local courts 
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Interpretation and enforcement of arbitration clauses

Developments in Malaysian law relating to the interpretation and enforcement of arbitration 

clauses have tended to emerge most frequently from cases involving applications under 

the Arbitration Act 2005, Section 10(1) to stay court proceedings where the matter is 

claimed to be subject to an arbitration agreement. There has been further case law on 

the 'fact-sensitive' question of what amounts to a step in the proceedings, as opposed to 

a step preparatory to taking a step in the proceedings.[101] Those issues aside, six issues 

or scenarios in this area have shown noteworthy movement in the past 18 months:

1. matters relating to whether an arbitration agreement is existent, valid or operative; 

2. the presence of two related contracts where only the first one contains an arbitration 

clause; 

3. arbitration clauses which are ambiguous on whether arbitration is mandatory or 

optional; 

4. disputes involving non-parties to an arbitration agreement; 

5. questions as to whether a dispute falls within a given arbitration clause; and 

6. a respondent's stalling of an arbitration by refusing to advance its share of an 

advance deposit. 

These are addressed in turn.

Existence, validity or operability of arbitration agreement

The first (and seemingly largest) category is where the existence or validity of an arbitration 

agreement is challenged. 

Standard of proof required

One key question relates to the extent to which a court must satisfy itself of the existence 

and validity of an arbitration agreement, before deciding to grant a stay of the court 

proceedings in favour of arbitration. Two recent judgments, both of the Court of Appeal, 

appear to diverge on the appropriate standard of proof. In the earlier case, Cockett Marine 

Oil (Asia) Pte Ltd v. MISC Bhd,[102] a stay was sought on the ground that a hyperlink 

contained in correspondence led to standard terms including an arbitration agreement. 

In granting the stay, the Court of Appeal held that the courts' jurisdiction is limited to 

ascertaining the 'prima facie' existence of an arbitration agreement; thereafter, in line with 

Kompetenz-Kompetenz as codified in the Arbitration Act 2005, Section 18(8), it is for arbitral 

tribunals in the first instance to make a 'full determination' on the question.[103]

In the latter case, Macsteel International Far East Ltd v. Lysaght Corrugated Pipe Sdn 

Bhd,[104] a purported arbitration agreement providing for arbitration in Hong Kong was 

alleged to have been forged. Acknowledging various approaches from other jurisdictions,[-
105] including the 'full merits' and 'prima facie' approaches, the Court of Appeal appeared to 

hold that the appropriate forum – the courts or arbitral tribunals – for determining the validity 

of an arbitration agreement depends on which is more just and convenient in the specific 

International Arbitration | Malaysia Explore on Lexology

https://www.lexology.com/indepth/international-arbitration/malaysia?utm_source=TLR&utm_medium=pdf&utm_campaign=International+Arbitration+-+Edition+15


 RETURN TO SUMMARY

facts and circumstances of each case.[106] Because the impugned contracts and likely 

witnesses were based in Malaysia, and one party to the suit was not a party to the alleged 

arbitration agreement, the Court of Appeal found that the courts in Malaysia were better 

placed than the Hong Kong-based arbitral tribunal to make this determination.[107] The 

Court of Appeal therefore dismissed the appeal, upholding the High Court's anti-arbitration 

injunction and refusal to stay the court proceedings. It is not explicit from the judgment 

whether the Court of Appeal, in so deciding, also agreed with the High Court below[108] 

that the 'full merits' test applies. As Cockett Marine Oil was apparently not considered in 

Macsteel International Far East, clarification by the Court of Appeal in a future judgment 

as to how the two can be reconciled, or which is to be preferred,[109] would be welcome.[110]

Effect of other laws

Matters relating to insolvency have also been addressed. In Pembinaan Federal Sdn Bhd v. 

Biaxis (M) Sdn Bhd (in liq), the winding-up of a party to an arbitration agreement was found 

to render it inoperative, because that party had become subject to statutory insolvency 

protections.[111] Meanwhile, in Delta Corp Shipping Pte Ltd v. Michael Lwee Wan Thoo, an 

arbitration clause was deemed null and void because one party had been dissolved when 

the relevant agreement was executed.[112]

On questions of foreign law, it was held in Hew Choong Jeng & Ors v. Kok Low Kau that 

a party opposing a stay application, on the ground that an arbitration agreement is null 

and void, inoperative or incapable of being performed under some foreign law, bears the 

burden of proving that foreign law.[113] However, it would appear that the more complex 

issues where there are competing systems of foreign law, as in Enka v. Chubb,[114] have 

yet to be examined in detail by the Malaysian courts.[115]

Subsequent contract not containing arbitration agreement

The second category is where a first contract contains an arbitration clause but is later 

claimed to be superseded by a subsequent contract, such as a settlement agreement, 

which contains neither an arbitration clause nor express incorporation by reference of the 

original contract. 

In some cases, the courts have refused a stay on the ground that the subsequent contract 

does not incorporate or refer to the first contract (adequately or at all) and/or essentially 

or expressly contains an 'entire agreement' clause.[116] However, a stay was granted in 

Gise Kam Kwan International Trade Ltd v. Antara Steel Mills Sdn Bhd[117] where two 

earlier agreements contained arbitration clauses, but an agreement to terminate them 

did not. While the High Court acknowledged the principles of Kompetenz-Kompetenz 

and separability at length, the precise basis of its decision seems to have been that the 

termination agreement arose not spontaneously, but from the earlier agreements, and 

that commercially the parties must have intended the earlier arbitration clause to remain 

effective absent clear words to the contrary.[118]

Relatedly, the court has taken divergent approaches in deciding stay applications when the 

existence or validity of the subsequent contract itself is in question. In Uzma Engineering 

Sdn Bhd v. Khan Co Ltd, a stay was granted where insufficient evidence of the subsequent 

contract was produced to the court.[119] In contrast, a stay was refused in Sanjung Sepang 
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Sdn Bhd v. Nagatron Engineering Sdn Bhd[120] despite the court proceedings having been 

brought based on an alleged oral settlement agreement which, being unwritten, necessarily 

could not entail an arbitration clause.[121] One party contended that no evidence of this oral 

agreement had been produced, and that the alleged settlement agreement was in fact still 

being negotiated, such that the arbitration clause in the original contract still applied.[122] 

Despite this, the High Court refused a stay, finding that the settlement agreement must be 

deliberated on at full trial, because it had defeated the original contract.[123] 

Optional, ambiguous or pathological arbitration clauses

The third category is where arbitration is not mandated by the relevant clause, or the 

relevant clause is otherwise ambiguous or pathological. For instance, arbitration was found 

not to be mandatory in Sumber Khazanah Sdn Bhd (in liq) v. Apex Communications Sdn 

Bhd,[124] because the purported arbitration clause contained the word 'may', and another 

clause was interpreted to give the Malaysian courts exclusive jurisdiction.[125] This adds to 

the existing variety of Malaysian judgments[126] on whether the choice implied by the word 

'may' in an arbitration clause is as to dispute resolution forum (arbitration or litigation), such 

that arbitration is not mandatory,[127] or simply between whether to 'live' with a dispute or 

refer it to arbitration, such that arbitration is mandatory.[128] An arbitration clause providing 

for arbitration at the 'Regional Centre for Arbitration in Singapore' was also found to refer, 

in effect, to the SIAC, as it was incapable of being understood to refer to any other arbitral 

institute or body in Singapore.[129]

Uniquely, in Abd Rahman bin Soltan v. Federal Land Development Authority, an arbitration 

clause was expressed also to entitle parties to apply to the courts for specific performance 

of the overall contract.[130] Applying business common sense and contra proferentem, the 

Court of Appeal interpreted the clause to mean that although a party had a choice whether 

to litigate or arbitrate, one party's commencement of proceedings in one forum would 

bar both parties from subsequently bringing proceedings in the other.[131] As the court 

proceedings in that case had preceded the arbitration, the right to arbitrate had become 

unavailable.[132] The Court of Appeal accordingly affirmed the High Court's anti-arbitration 

injunction and dismissal of a stay application.[133]

Involvement of other parties

The fourth category concerns how the courts handle proceedings involving various 

permutations of both parties to an arbitration agreement and non-parties. In Macsteel 

International  Far  East,[134]  as  mentioned  above,  the  Court  of  Appeal  upheld  an 

anti-arbitration injunction against a Hong Kong-seated arbitration, and refused a stay of 

the Malaysian court proceedings. The Court held that the forgery alleged in respect of 

the arbitration agreement would be more justly and conveniently tried in the Malaysian 

courts. This was because the necessary evidence would require testimony from witnesses 

from the Malaysian non-party to the arbitration agreement, which was a party to the court 

proceedings. Those witnesses could be subpoenaed by the Malaysian courts, but not the 

Hong Kong-based arbitral tribunal.[135] In addition, in Khong Yoon Loong & Ors v. Asia 

Plantation Capital Pte Ltd & Ors, the High Court refused a stay in a class action by 162 

plaintiffs against 25 defendants where at least some parties on both sides were not (or were 

not confirmed to be) parties to an arbitration agreement. The Court based its decision on 
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the need to avoid split litigation between arbitration and court, multiplicity of proceedings, 

and delay to the just, expeditious and economical disposal of the court proceedings.[136] 

Similar issues have arisen in contractual structures involving guarantees given by a 

non-party to the main contract. In VME Process Asia Pacific Pte Ltd v. MTC Engineering 

Sdn Bhd,[137] a main contract, with an arbitration clause, also encompassed what was 

essentially a parent company guarantee as an appendix, which did not contain an 

arbitration clause. The parent company was not named as a party to the main contract. 

Guided by the presence of references in the main contract to the guarantee, and provisions 

in the main contract stipulating that appendices were integral to the main contract, the 

High Court granted a stay, pursuant to the Arbitration Act 2005, Section 10(1), of the court 

proceedings brought by the beneficiary against only the parent company.[138] The opposite 

result was seen in Abdul Latiff bin Hj Mohaideen v. Measat Broadcast Network Systems 

Sdn Bhd, where a non-party guarantor's application for a stay was dismissed. Crucially, 

however, the guarantor had sought to invoke the High Court's inherent jurisdiction, rather 

than Section 10(1), leading the High Court to apply the 'rare and compelling circumstances' 

test for whether a stay should be ordered. On the facts, the test was not satisfied.[139] 

Subject matter of dispute

The fifth category of cases, though diverse in subject matter, demonstrates both the wide 

scope of arbitrability under Malaysian law, and the arbitration-friendly interpretation given to 

arbitration clauses by the Malaysian courts. In Tune Group Sdn Bhd v. Tune Talk Sdn Bhd, 

the High Court rejected the 'closeted' reading of an arbitration clause in a shareholders' 

agreement urged by a plaintiff shareholder who sought to invoke the Companies Act 2016, 

Section 346, finding that the complaint of minority oppression essentially related to matters 

under the shareholders' agreement which fell within the arbitration clause.[140] Similarly, 

recent case law has reaffirmed that allegations of fraud are both arbitrable and generally 

within the scope of a standard arbitration clause.[141] As for elements of public law, in Cahya 

Mata Phosphates Industries Sdn Bhd v. Syarikat SESCO Berhad, a judicial review leave 

application brought against a state utility was stayed, on the ground that the disputed 

termination of a contract fell within the contract's arbitration clause.[142]

Settlement of arbitration fees

Lastly, the Court of Appeal's judgment in JSB v. ACSB merits particular mention.[143] The 

respondent to an arbitration refused to pay its share of a deposit required by the AIAC 

to cover the arbitral tribunal's fees and administrative fees, and the claimant declined to 

advance the shortfall. The arbitrator thus terminated the arbitration. The claimant then 

brought court proceedings against the respondent. The Court of Appeal held that the 

respondent's application to stay the court proceedings should be dismissed, characterising 

the respondent's conduct in refusing to pay its share of the deposit as a 'breach' of the 

arbitration agreement (which includes the applicable AIAC Arbitration Rules) that rendered 

it inoperative. The respondent should not be permitted to benefit from its own breach by 

obtaining a stay of the court proceedings.[144] To what extent this aligns with arbitral theory, 

contract law and standard practice internationally is open to debate, given that the claimant 

here could simply have advanced the shortfall and recovered it (if successful) at the end 

of the arbitration.[145] 
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Qualifications of or challenges to arbitrators

Recent Malaysian case law on issues surrounding challenges to arbitrators and especially 

arbitrators' qualifications would appear to be scarce. Judgments discussing these topics 

have tended to arise in the context of applications to set aside awards, rather than 

challenges to arbitrators under the Arbitration Act 2005, Sections 14 and 15. For instance, 

it was reaffirmed in Ketua Setiausaha Kementerian Dalam Negeri v. Salconmas Sdn Bhd 

that Sections 7 and 18(1) require challenges to an arbitral tribunal (or its jurisdiction) to 

first be made to the arbitral tribunal itself.[146] In Tunas Manja Development & Construction 

(KL) Sdn Bhd v. SPNB Aspirasi Sdn Bhd, meanwhile, certain elements of an application 

to set aside an award were held, in substance, to actually be seeking replacement of the 

arbitrator. Rejecting this ground of the application, the High Court stressed that Sections 

14 and 15 are the exclusive route for challenging arbitrators, and compliance with their 

procedures is mandatory.[147] In Pastura Sdn Bhd v. ZCM Minerals Sdn Bhd, one ground of 

an application to set aside an award was that the arbitrator's appointment and the ensuing 

composition of the arbitral tribunal were not in accordance with the agreed procedure 

(Section 37(1)(a)(vi)).[148] While more accurately categorised as a case on the setting aside 

of awards than challenges to arbitrators,[149] the High Court was notably influenced by the 

applicant's delay of almost five months in writing to the Director of the AIAC to challenge 

the appointment.[150]

On questions of independence and impartiality, in 2021, the High Court in Low Koh Hwa 

v. Persatuan Kanak-Kanak Spastik Selangor & Wilayah Persekutuan endorsed Halliburton 

v. Chubb[151] in its decision to set aside an award because of an arbitrator's failure to fully 

and timeously disclose his relationship with a witness, as required by Section 14(1).[152] On 

appeal, the Court of Appeal reversed the finding of incomplete disclosure on the facts, and 

was undeterred by the fact (seemingly accepted as such by the Court) that the arbitrator's 

brief verbal disclosure during cross-examination of the witness concerned had not been 

timeous.[153] This perhaps implies that the obligation of disclosure upon arbitrators is not 

especially onerous. The applicant's failure to challenge the arbitrator in accordance with 

Sections 14 and 15 earlier on was also found to bar the applicant from now relying on 

these grounds in its setting-aside application.[154] 

Interim measures 

Turning now to arbitration-related interim measures, three aspects of recent Malaysian 

case law are spotlighted: the relationship between arbitral tribunals and courts, given 

their concurrent jurisdiction to grant interim measures; the availability (or unavailability) of 

declaratory relief in an application for court-ordered interim measures under the Arbitration 

Act 2005; and consideration of the types of interim measures available under the Act, and 

the corresponding extent of the inquiry into the case which the courts can and should 

undertake in deciding such applications.

Relationship between arbitral tribunals and courts

In Malaysia Resources Corp Bhd v. Desaru Peace Holdings Club Sdn Bhd, the High Court 

held that where an arbitral tribunal and the courts have concurrent jurisdiction to grant 
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a particular interim measure, the application should be made first to the arbitral tribunal, 

and only subsidiarily to the courts.[155] This decision arguably brings the Malaysian position 

(in case law) closer to the statutory position under the Singapore International Arbitration 

Act, Section 12A, although the High Court acknowledged that unlike in the Malaysian Act, 

the limits on the Singapore High Court in the Singapore Act were express.[156] A similar 

outcome was seen in CRCC Malaysia Bhd v. DSG Projects Malaysia Sdn Bhd, where 

court applications were made for enforcement of an arbitrator's order of security for costs, 

within a 14-day time limit where the arbitrator's order had not specified one.[157] The latter 

aspect was refused on the ground that it was in substance an application to modify or vary 

the arbitrator's interim measure, and hence should have been made to the arbitrator (as 

envisaged in the arbitrator's own order).[158] On the former, citing the Arbitration Act 2005, 

Section 19I(1)(b)(i), the High Court found enforcement to be incompatible with its powers, 

although the details underlying this finding are, with respect, not apparent.[159]

Whether declaratory relief available as interim measure

On whether the courts may grant declaratory orders on an application for interim measures 

under the Arbitration Act 2005, Section 11(1), there are currently conflicting judgments of 

the Court of Appeal. In the first, KNM Process Systems Sdn Bhd v. Ceca Gold Company 

Ltd, an application for an injunction against a call on a bank guarantee also sought a 

declaration that the call was invalid.[160] The Court of Appeal considered declaratory orders, 

where there is an arbitration agreement, to be within the courts' powers, based (solely, it 

seems) on the fact that such orders had been granted in previous cases.[161] By contrast, 

the Court of Appeal in Cypark Sdn Bhd v. KNM Process Systems Sdn Bhd agreed with 

the High Court below that declaratory relief was not available, because Section 11(1) 

empowered the courts to grant only interim measures; final relief and determinations (and 

hence declarations) of the merits of a dispute can be granted only by arbitral tribunals.[162] 

Similar reasoning was adopted in Investasia Sdn Bhd v. NTSJ Construction (M) Sdn Bhd, in 

which injunctions against the exercise of disputed post-termination contractual rights were 

refused; as the validity of the termination was a matter for arbitration, the courts must treat 

the termination as provisionally valid on an application for interim measures.[163] Notably, 

although the grounds in Cypark were published later than those in Ceca Gold, Cypark 

was actually decided earlier than Ceca Gold. Given the more detailed consideration of 

arbitration-specific principles in Cypark, it is respectfully submitted that Cypark ought to be 

preferred moving forward.

Extent of inquiry and types of interim measures available

The extent of the inquiry to be carried out by the courts on an application for interim 

measures has been well illustrated by several cases involving calls on bank guarantees 

alleged to be unconscionable and hence susceptible to injunctive restraint. Based on these 

cases, it appears to be widely accepted that breaches of contract alone do not amount to 

unconscionability so as to justify an interim injunction against calling or receiving funds 

under a guarantee, but rather are disputes which should be left to an arbitral tribunal.[164] 

However, this does not prevent the courts from conducting a 'tentative assessment' of the 

merits of a dispute to ascertain whether unconscionability is present, including whether the 

amount called is effectively 'oversecuritisation' against the beneficiary's actual claims.[165] 

A lower threshold will also be applied to Fortuna injunction applications where the debt 
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concerned falls within an arbitration agreement, and the pendency of an arbitration will be 

taken into account.[166]

Similar findings were made by the Court of Appeal in Perbadanan Pengurusan City Plaza 

v. Sigma Elevator (M) Sdn Bhd, where in a court application for security for costs against 

an arbitral party, the details and merits of that party's claims in an arbitration were regarded 

to be relevant considerations.[167] Indeed, on a Mareva injunction application in Shen Yong 

Engineering Works Sdn Bhd v. Damai Residence Sdn Bhd, the High Court was willing 

to pierce the veil of a company so that admissions in text messages by a director and 

majority shareholder could be attributed to the company.[168] Separately, in Eversendai 

Constructions (M) Sdn Bhd v. Samsung C&T Corporation UEM Construction JV Sdn Bhd-

, the High Court did not consider itself bound by the findings or conclusions in a prior 

adjudication decision, when determining an application for interim measures under Section 

11(1).[169]

Where the courts grant injunctions in respect of bank guarantees, the courts have also 

been willing to impose conditions: first, of renewal until delivery of an arbitral award, to 

allay concerns about expiry; second, that an arbitrator in his award may order payment 

directly from the guarantee.[170] However, Section 11(1) does not permit interim measures 

to be ordered against a guarantor bank which is not a party to an arbitration clause in a 

contract between only a principal and a beneficiary.[171] In such instances, interim relief is 

perhaps more appropriately sought under Section 19J(1), whose application is not limited 

to measures against parties to an arbitration agreement.[172] Meanwhile, Section 11(1)(c) 

permits Mareva injunctions to be applied to land owned by an arbitral party only as equitable 

beneficiary, to prevent the risk of a paper arbitral award, but does not allow injunctions 

restraining the use of land or assets or Mareva injunctions against assets only partially 

owned by an arbitral party.[173] Where a party to an arbitration agreement is a Malaysian 

governmental body, interim measures cannot be granted, because of the prohibitions in 

the Government Proceedings Act 1956, Sections 29 and 54.[174]

Judicial assistance in evidence gathering for arbitration proceedings 

The Arbitration Act 2005, Section 29(1) permits a party to apply to the High Court for 

assistance in taking evidence with the approval of an arbitral tribunal. Section 29(2) 

empowers the High Court to order the attendance of a witness to give evidence, or to 

produce documents on oath or affirmation before an officer of the High Court or any other 

person, including the arbitral tribunal. These provisions apply only where the arbitral seat 

is in Malaysia.[175] There are no recent reported judgments directly on these provisions. 

The most recent case would thus appear to be Coneff Corporation Sdn Bhd v. Vivocom 

Enterprise Sdn Bhd (Dr Eng Zi Xun, Applicant) in 2019, where a court-ordered subpoena 

duces tecum to produce certain raw data was upheld, while a subpoena ad testificandum 

for an individual to testify in an arbitration was set aside.[176] The High Court noted that as 

in the law of evidence generally, relevance and materiality are the principal considerations, 

and should be assessed without 'over splitting hairs'; however, legitimacy of purpose and 

oppressiveness are also material.[177] The Court further confirmed that non-parties to an 

arbitration can be subpoenaed.[178]

Danieli & C Officine Mecchaniche SPA v. Southern HRC Sdn Bhd, although a 2021 case and 
not directly on Section 29, is also significant.[179] A Singapore-seated arbitral award provided 
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for one party to pay a specified sum to the other, in exchange for the other transferring 
title to a plant in Malaysia. The paying party then asked to inspect the plant before making 
payment, which the counterparty refused. The paying party applied to the High Court in 
Malaysia for orders to the same effect, seeking to invoke the Specific Relief Act 1950, 
Section 41 and the Court's inherent jurisdiction.[180] Dismissing the application, the High 
Court made two notable findings. First, the orders sought were effectively for court-ordered 
interim measures, which could be granted only if applied for before or during the arbitration, 
not after it.[181] Second, once a (foreign) award is delivered, the courts can only recognise 
and enforce it, and cannot grant any other relief.[182]

Enforcement or annulment of awards

This section focuses on four aspects of enforcement or annulment of awards: 

1. the Malaysian courts' attitude to the admissibility–jurisdiction dichotomy recently 

applied in other jurisdictions; 

2. the courts' application in practice of the rules of natural justice in relation to arbitral 

proceedings and awards; 

3. the frequently asserted but infrequently established complaint that arbitrators have 

failed to decide on all issues, or have decided on issues not submitted to them; and 

4. notable issues relating to recognition and enforcement from recent case law.

Jurisdiction and admissibility

Where contractual  preconditions to  arbitration are  not  fulfilled,  the trend in  other 

jurisdictions has been to treat these as matters of procedure which thus relate to 

admissibility, not jurisdiction, such that arbitral tribunals' decisions on such matters are 

not reviewable by the courts.[183] In Malaysia, however, such matters currently appear to 

be treated as matters of jurisdiction. Accordingly, in Petronas Carigali (Turkmenistan) Sdn 

Bhd v. Ishengir Individual Enterprise, an arbitral tribunal's partial award finding that it had 

jurisdiction where contractual preconditions were unfulfilled was set aside pursuant to the 

Arbitration Act 2005, Section 18(8).[184]

A month later, however, the Court of Appeal in Hindustan Oil Exploration Co Ltd v. Hardy 

Exploration & Production (India) Inc chose not to eschew the admissibility–jurisdiction 

dichotomy adopted in Singapore[185] altogether, but nevertheless diverged slightly, instead 

finding  it  'more  meaningful'  to  draw the  distinction  between issues  of  procedural 

admissibility and issues of merits or substance. As limitation periods are an issue of 

procedural admissibility, an arbitral tribunal's choice of the limitation laws of one country, 

as opposed to those of another, is not capable of amounting to an excess of jurisdiction 

under Section 37(1)(a)(v).[186] Neither can such a choice cause the award to be against 

public policy under Section 37(1)(b)(ii).[187]

Rules of natural justice
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A steady stream of Malaysian judgments has underscored that arbitral tribunals remain the 

'masters of procedure', so long as the two pillars of natural justice are upheld. Thus, the 

following have been held not to amount to a breach of the rules of natural justice,[188] or a 

failure to conduct the arbitration in accordance with the parties' agreed procedure:[189] 

1. asking counsel to be clear and concise in cross-examination; 

2. asking counsel  not  to question a witness on questions of  law, such as the 

interpretation of a contract or the relevance of content in a witness statement; 

3. admitting additional evidence; 

4. confining re-examination to matters raised in cross-examination; 

5. comparing a standard form contract with a previous edition of the standard form to 

aid interpretation;[190] 

6. allowing a voluminous claim to be assessed using a 'sampling and extrapolation 

methodology' despite one party's protests that it should instead be exhaustively 

proven item by item;[191] 

7. interpreting  and applying  the  IBA Rules[192]  as  an arbitral  tribunal  deemed 

appropriate, where a procedural order provided merely for 'reference' to the IBA 

Rules;[193] and 

8. conducting  the  arbitration  according  to  a  summary  procedure  which  omits 

cross-examination, where the parties had already consented to it.[194] 

These judgments arguably provide comfort to arbitrators in Malaysian-seated arbitrations 

that due process paranoia is unnecessary.

Failures to decide issues and decisions on issues not submitted to arbitration

There has similarly been an abundance of challenges to awards claiming that arbitral 

tribunals have either failed to decide on all or all key issues submitted to arbitration (alleged 

to be a breach of the rules of natural justice),[195] or decided on issues not submitted 

to arbitration (a direct ground for setting aside under the Arbitration Act 2005, Sections 

37(1)(a)(iv) and (v)). Collectively, these cases demonstrate the practical, arbitral-friendly 

stance generally adopted by the Malaysian courts, which refrain from 'nit-pick[ing]' an 

award or 'microscopic treatment' of an award in deciding whether to set it aside.[196] Thus, 

in Lingkaran Luar Butterworth (Penang) Sdn Bhd v. IJM Construction Sdn Bhd, a finding 

that no breach of contract had taken place was deemed to imply rejection of a claim for 

an indemnity premised on breach.[197] Conversely, in Ocned Water Technology Sdn Bhd v. 

UEM Builders Bhd[198] and Ranhill Process Systems Sdn Bhd v. Thyssenkrupp Industries 

(M) Sdn Bhd,[199] arbitral tribunals were held to be free to make declarations and findings 

of fact and law, even if not specifically and expressly sought by a party, so long as the 

component issues or elements of such findings have been put forward by the parties. These 

lines of argument tend to be treated by the courts as impermissible attempts to challenge 

the substantive merits of awards,[200] or dissatisfaction with an arbitral tribunal having validly 

drawn on its own experience to inform its thinking process.[201]

Instances of awards being set aside tend, therefore, to be infrequent. One example is 

Kebabangan Petroleum Operating Company Sdn Bhd v. Malaysia Marine and Heavy 
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Engineering Sdn Bhd, where without explanation, an arbitral tribunal awarded a party 

the full sum it claimed, despite this exceeding the assessment of the party's own expert; 

awarded that sum in full without addressing its five component subclaims; disregarded the 

expert opinion and submissions of the parties; and failed to address four of six defences 

raised by a party. These were found to be a breach of the rules of natural justice.[202] The 

absence of reasons in the award was separately found to render the arbitral procedure 

not in accordance with the parties' agreement, justifying setting aside under Section 

37(1)(a)(vi),[203] in an apparent departure from precedent.[204]

Recognition and enforcement 

A string of cases has reaffirmed that once an arbitral award has been delivered, the 

courts' powers are limited to those in the Arbitration Act 2005, that is, to either allow 

or refuse recognition and enforcement of an award. This applies to foreign awards with 

particular force, in respect of which the Malaysian courts have held themselves to be 

purely enforcement courts.[205] Accordingly, in Southern HRC Sdn Bhd v. Danieli Co 

Ltd, an injunction application to prevent enforcement of a first arbitral award, on the 

ground that a second arbitral award between related entities contained an agreement 

to set off the two awards, was dismissed because no such power was present in the 

comprehensive 2005 Act.[206] Similarly, in Qingdao Hongdaxinrong International Trade 

Co Ltd v. Charterwin Trading Sdn Bhd, the High Court enforced an award issued in 

a China-seated arbitration at the China International Economic and Trade Arbitration 

Commission (CIETAC), emphasising that registration was granted as of right once the 

requirements of Section 38 are satisfied.[207]

However, the strict position adopted in Sintrans Asia Services Pte Ltd v. Inai Kiara Sdn 

Bhd – that arguments of lack of jurisdiction should be made in a setting aside application 

to the courts of the (foreign) seat, not when resisting recognition and enforcement before 

the Malaysian courts[208] – may have been somewhat moderated by Tumpuan Megah 

Development Sdn Bhd v. ING Bank NV & Anor.[209] A London-seated arbitral award against 

a Malaysian entity was registered as a judgment of the English High Court. Registration 

was then sought in Malaysia, but of the English judgment pursuant to the Reciprocal 

Enforcement of Judgments Act 1958, rather than of the arbitral award pursuant to the 

Arbitration Act 2005, Section 38. In resisting enforcement of the judgment, the Malaysian 

entity nevertheless argued that the absence of a valid arbitration agreement meant that the 

arbitral tribunal had lacked jurisdiction, a ground for refusal of recognition and enforcement 

under Section 39(1)(a)(ii) of the 2005 Act. The Court of Appeal held that arbitral award 

debtors are free to opt between active remedies (applying for setting aside) and passive 

remedies (resisting enforcement), and can rely on the same grounds in either scenario, 

including arguments as to lack of jurisdiction.[210]

On which parties may enforce an award, in SPK-Sentosa Corporation Bhd (in liq) v. TRW 

Boulevard Square Sdn Bhd, an assignment of the rights under an arbitral award purportedly 

declared in a consent judgment was held to be ineffective, as the award was binding only 

between the parties to the arbitration.[211] As to whether an award has become binding 

within the meaning of Section 39(1)(a)(vii), it was held in IPL Middle East DMCC v. KNM 

Process Systems Sdn Bhd that this must be decided based on context, such as the 

stipulations of the applicable arbitration rules (if any apply).[212]
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Investor–state disputes

Cases, pending or decided, involving the local state as a party

Based on public domain information, Malaysia as a state has been involved in four 

investor–state arbitrations, none of which are recent. Three of these arbitrations were within 

the ICSID framework. The first, Gruslin v. Malaysia (I), was brought by a Belgian national in 

reliance on a bilateral investment treaty (BIT) between the Belgo-Luxembourg Economic 

Union and Malaysia, but as the dispute settled amicably, the arbitration was discontinued in 

1996.[213] The second, Gruslin v. Malaysia (II),[214] was premised on a claim that by imposing 

exchange controls in relation to the Kuala Lumpur Stock Exchange, the government of 

Malaysia had breached the same BIT and caused the Belgian national's securities to lose 

value.[215] In an award rendered in 2000, the arbitral tribunal declined jurisdiction, as the 

specific securities in question had not been shown to be an 'Approved Project' within the 

meaning of the BIT.[216] ICSID annulment proceedings were then brought but discontinued 

in 2002. 

The third ICSID case was Malaysian Historical Salvors Sdn Bhd v. Malaysia.[217] An English 

company contracted with Malaysia to locate and salvage a sunken vessel.[218] A payment 

dispute led the company to bring ICSID proceedings against Malaysia, pursuant to a 1988 

BIT between Malaysia and the United Kingdom.[219] The sole arbitrator declined jurisdiction, 

finding that there was no investment within the meaning of the ICSID Convention, Art 

25(1), and accordingly did not rule on whether the salvage contract was an 'approved 

investment' under the BIT.[220] However, in what has been described as a 'significant 

and anticipated' decision,[221] the majority of an ad hoc committee favoured a 'capacious' 

interpretation of 'investment' and annulled the arbitrator's ruling.[222] Notably, the committee 

found it problematic that the arbitrator had elevated the five Salini factors[223] to the rank of 

mandatory jurisdictional requirements and failed to consider the BIT itself.[224]

In the fourth case (not under ICSID), Boonsom Boonyanit v. Malaysia, the estate of a 

Thai citizen who had been the registered owner of land in Malaysia issued a notice of 

dispute against Malaysia, claiming breach of the ASEAN Agreement for the Promotion and 

Protection of Investments 1987.[225] By forging the owner's signature, a different individual 

apparently of the same name purported to sell and transfer the land to a third-party 

company. The original owner's attempts to seek recourse before the Malaysian courts, 

all the way up to the Federal Court, proved unsuccessful,[226] although the Federal Court 

later overruled itself on the relevant point of law in a different case.[227] The notice of 

dispute claimed that by virtue of these events, Malaysia had breached its obligations under 

the Treaty in its treatment of the original owner. However, an amicable settlement was 

reportedly reached in October 2018.[228] 

For completeness, two other matters involving Malaysia or a Malaysian state-owned entity 

as a party, although not strictly investor–state disputes, warrant brief acknowledgment. 

The first is Heirs to the Sultanate of Sulu v. Malaysia, where descendants of the former 

Sultan of Sulu claimed damages for termination of an 1878 deed, under which, it was 

asserted, Malaysia was required to pay rent for what is today the Malaysian state of Sabah. 

These claims were brought in arbitration pursuant to what the descendants contended 

was an arbitration clause in the 1878 deed. For brevity, it suffices to note that these 

developments have spawned an ongoing saga marked by controversy, legal proceedings 
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across multiple jurisdictions and a wealth of existing commentary.[229] The second matter 

relates to 1Malaysia Development Berhad (1MDB), a Malaysian sovereign development 

fund which was beset by scandals. Following earlier legal proceedings between 1MDB 

and other parties,[230] Goldman Sachs reportedly commenced arbitration at the London 

Court of International Arbitration (LCIA) against 1MDB and the government of Malaysia in 

October 2023, alleging breach of a settlement agreement.[231] The government and 1MDB 

filed their reply to the request for arbitration in November 2023.[232]

Cases decided locally involving investors and other states

As for locally decided cases, 2023 yielded the first ever decision of the Malaysian 

courts to address the Convention on the Settlement of Investment Disputes Act 1966 

(ICSID Act),  the High Court  case of Elisabeth Regina Maria Gabriele Von Pezold 

& Ors v. Republic of Zimbabwe.[233] The case arose from two ICSID awards issued 

under a Germany–Zimbabwe BIT and a Switzerland–Zimbabwe BIT,[234] which had been 

premised on claims by German and Swiss investors against the Republic of Zimbabwe 

for expropriation of property. Armed with one of the awards and a decision of the ICSID 

Annulment Committee refusing annulment, the investors applied for a declaration that the 

award be recognised as binding and enforceable as if it were a judgment of the High Court, 

and for an order that the pecuniary obligations under the award be so enforced, as well 

as for similar orders in respect of the annulment decision,[235] all of which the High Court 

granted.[236] Three main points are noted here.

Absence of specific procedural framework immaterial

First, the High Court did not consider the absence of a specific procedural framework in 

Malaysian legislation for recognition and enforcement of ICSID awards to prevent the courts 

from having jurisdiction to grant such orders.[237] For comparison, the United Kingdom and 

Singapore each have a main Act on ICSID as well as ICSID-specific procedural rules.[238] 

In Malaysia, the ICSID Act is not accompanied by any procedural rules. For the Court, this 

simply meant that its undoubted substantive jurisdiction under the ICSID Act, Section 3[239] 

was to be exercised according to procedures to be appropriately formulated by the Court 

using its inherent powers.[240]

Most Favoured Nation provisions

Second, in construing provisions in the BITs on enforcement of associated awards, the 

Court preferred an interpretation which it considered to be consistent with Most Favoured 

Nation (MFN) provisions elsewhere in the BITs.[241] The relevant provision in one BIT 

(essentially similar to that in the other BIT) stated that awards 'shall be enforced in 

accordance with the domestic law of the Contracting Party in the territory of which the 

investment in question is situated'.[242] It was submitted that enforcement proceedings could 

thus be brought only in Zimbabwe. This interpretation was rejected, in light of the MFN 

provisions, a reading of the BITs in their entirety, and the absence of any express limitation 

or exclusion of enforcement proceedings in other states.[243]

Sovereign immunity available only at stage of execution, not recognition
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Third, Zimbabwe's claimed defence of sovereign immunity in proceedings seeking 

recognition – as opposed to the later stage of execution – was found to be premature.[244] 

The Court adopted the analysis of the New Zealand High Court in a different case[245] to the 

effect that because of the wording of the ICSID Convention, Articles 54 and 55, the general 

term of 'enforcement' first requires 'recognition' of an award, before it can be 'executed'.[246] 

The Court further found that by signing the ICSID Convention, Zimbabwe had entered into 

an international agreement which modified the sovereign immunity it might otherwise have 

enjoyed at common law, in respect of recognition.[247]

Zimbabwe has appealed to the Court of Appeal against the High Court's decision.[248] 

The appeal is expected to be heard in late 2024. Pending the Court of Appeal's decision, 

the High Court's willingness to grant orders for recognition and enforcement arguably 

reinforces Malaysia's standing as an arbitration-friendly jurisdiction, both generally and with 

respect to ICSID awards.

Outlook and conclusions

The past 18 months have seen arbitration law and practice in Malaysia continue their steady 

development. Proposals for further amendments to the Arbitration Act 2005 endorsed by 

the Bar Council of Malaysia and submitted to the AIAC are next due to be formally submitted 

to the Attorney General's Chambers for consideration. The establishment of BICAM in 

Sabah, as an alternative to the AIAC in Kuala Lumpur, is likely to improve the appeal and 

accessibility of administered arbitration as a form of dispute resolution in East Malaysia. 

The AIAC itself has witnessed significant activity on multiple fronts, not least with the 

welcome updates contained in its AIAC Arbitration Rules 2023 and AIAC i-Arbitration Rules 

2023, and its publication of the Asian Sports Arbitration Rules. Institutionally, the extent and 

form of the structural changes to the AIAC, already begun with the inauguration of a Board 

of Directors, are likely to generate increased interest as they take shape.

In the realm of case law, arbitration-related proceedings have continued to abound before 

the Malaysian courts. The case of Von Pezold & Ors v. Republic of Zimbabwe stands 

out especially, as the first Malaysian court judgment to address the application of the 

ICSID Act.[249] Otherwise, in the general body of arbitration-related court proceedings, 

stay applications premised on an arbitration agreement have predominated by far. Two 

appellate judgments have differed on whether the standard of proof of a disputed arbitration 

agreement in such cases is 'prima facie' or 'full merits'.[250] Differences can also be 

observed in two judgments of the Court of Appeal, on whether the interim measures which 

courts may grant under the Arbitration Act 2005, Section 11(1) encompass declaratory 

relief.[251] 

On enforcement and annulment, the majority of cases have underlined both the Malaysian 

courts' deference to courts of the seat, and respect for an arbitral tribunal's position as 

master of both merits and procedure. However, one judgment suggests that the courts may 

now be more open to considering award debtors' passive remedies in resisting recognition 

and enforcement of foreign awards,[252] a shift from their past stance that they were purely 

enforcement courts in respect of such awards.[253] The Malaysian courts have also bucked 

the trend seen in other jurisdictions,[254] by treating contractual preconditions to arbitration 
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(but not an arbitral tribunal's choice of limitation laws)[255] as a question of jurisdiction rather 

than admissibility, which the courts can thus review.[256]

Looking ahead, other potential areas for further development include regulation of 

third-party funding in arbitration, greater diversification in the subject matter of arbitrations, 

and the increased use of ever-advancing technologies in arbitration. Third-party funding in 

arbitration came under particular scrutiny after it emerged that the claimants in Heirs to the 

Sultanate of Sulu had been funded by litigation funder Therium.[257] As for subject matter, 

while construction disputes are, realistically, likely to remain the top contributor to arbitral 

references, it will be interesting to see whether the various improvements in the Malaysian 

arbitral landscape will draw a wider variety of disputes in greater numbers, such as finance 

arbitration, sports arbitration or insurance arbitration.[258] On technology, one might wonder 

whether the substantial strides recently made in the sphere of artificial intelligence will 

improve the accessibility and utility of such technologies in the world of arbitration, whether 

in the form of predictive analytics for pre-action assessments, or voluminous document 

review during the discovery process of an arbitration.[259]
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