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Voluntary Separation Scheme: Is it an Unjust Dismissal?

It is an employer's managerial prerogative to reorganize its
business. If redundancies arise in the course of exercising such
prerogative, there will be the need to cease employment of
redundant employees who are in excess of the employer’s
requirements by retrenchment.

In adopting good industrial relations practices, employers often
work out a mutually agreed cessation of employment with
employees instead of unilaterally exercising their prerogative to
terminate their services.

Parties can agree to enter into an employment contract.
Likewise, they are free to enter into an agreement to disengage
from the said contract.

A voluntary separation scheme (VSS) is a scheme where an
employer invites the employee to cease employment voluntarily
with the payment of a compensation package. A VSS is often
used when an employer intends to reduce headcount.

Where parties agree to a VSS and the employee later contends
that the exercise amounted to a dismissal, the issue then turns
on whether there was a binding agreement between the parties
to amicably cease the employment relationship. If there was
such an agreement, there would have been a mutual cessation
of the employment relationship and would not constitute a
dismissal.

Put simply, upon execution of a VSS, an employee’s claim for
unjust dismissal would not succeed unless there are vitiating
factors, such as coercion, inducement or threats. Circumstances
where unjust dismissal can be claimed under s 20 of the
Industrial Relations Act 1967 (the Act) when employees have
agreed to a VSS are therefore limited.

The object and policy of the Act is to promote industrial harmony
and the prevention and settlement of any differences or disputes.
In line with its object and policy, employees should not be


mailto:lhs@lh-ag.com
mailto:sha@lh-ag.com
mailto:ast@lh-ag.com

Lee Hishammuddin Allen & Gledhill

Level 6, Menara 1 Dutamas
Solaris Dutamas

No. 1, Jalan Dutamas 1
50480 Kuala Lumpur
Malaysia

T +603 6208 5888

F +603 6201 0122/0136
E enquiry@lh-ag.com
W www.lh-ag.com

allowed to resile from the terms of the VSS except in very limited
and exceptional circumstances where the VSS is either void or
voidable. To allow a resolved matter to be perpetuated as a
dispute by a finding of dismissal would be inconsistent with the
policy and object of the Act.

Amardeep Singh Toor

If you have any queries, please contact team partners Lim Heng
Seng (lhs@lh-ag.com), Shariffullah Majeed (sha@lh-ag.com)
or Amardeep Singh Toor (ast@lh-ag.com).

Published by the Employment & Industrial Relations Practice

© Lee Hishammuddin Allen & Gledhill. All rights reserved. The views and opinions
attributable to the authors or editor of this publication are not to be imputed to the firm,
Lee Hishammuddin Allen & Gledhill. The contents of this publication are intended for
purposes of general information and academic discussion only. It should not be construed
as legal advice or legal opinion on any fact or circumstance.

Feedback Unsubscribe


https://www.lh-ag.com/lim-heng-seng/?cat=people
https://www.lh-ag.com/lim-heng-seng/?cat=people
mailto:lhs@lh-ag.com
https://www.lh-ag.com/shariffullah-bin-abdul-majeed/?cat=people
mailto:sha@lh-ag.com
https://www.lh-ag.com/amardeep-singh-toor/?cat=people
mailto:ast@lh-ag.com
mailto:enquiry@lh-ag.com
http://www.lh-ag.com/
https://goo.gl/forms/vLKJgyy36b7v3ZuL2
https://goo.gl/forms/v3kJNEVEPZLrsbeN2

