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Pre-Action Discovery for Lost Documents

Yesterday, the High Court dismissed a plaintiff's pre-action discovery

1]

for misplaced or lost documents against a defendant company.

The defendant company was represented by our partner, SM
Shanmugam, and associate, Shona Anne Thomas, from the firm’s
Corporate & Commercial Disputes Practice.

Brief facts

Eight years ago, the plaintiff and the defendant company entered into
an agreement for the provisioning of cleaning services. Three years
later, the plaintiff's services came to an end.

The plaintiff claimed that it required several contractual documents
that had since gone missing for the purposes of ascertaining a viable
cause of action against the defendant company. Hence, the filing of
the pre-action discovery by the plaintiff.

The defendant company argued that the pre-action discovery was
premature, an abuse of process and that the plaintiff failed to satisfy
the required threshold test. The judge agreed with the defendant

company and held, among other things, that the rules[Z] governing a
pre-action discovery do not apply to situations where a party had
misplaced or lost its documents.

Significance of decision

The takeaway from this is that contracting parties need to observe
proper documentation practices, as any attempt to recover a lost
document by way of a pre-action discovery is not proper. That being
said, the pre-action discovery mechanism is a useful tool to a party
attempting to identify a potential defendant or for ascertaining a viable
cause of action.

Pre-action discovery — What is it?

A pre-action discovery serves the modest purpose of assisting a
potential plaintiff who suspects he has a case, to obtain the necessary

information required to commence proceedings.[g1 In other words, it is
an action filed before a potential plaintiff commences a claim.
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However, this mechanism is not to be used to augment one’s case or
to add flesh to the bones of the claim. If a claim can be filed without a
pre-action discovery, the potential plaintiff ought to file the claim prior
to applying for discovery. This would explain why according to case
law, pre-action discovery may not relate to contractual parties unless a

[4]

rare exception applies.

Due to the cautious approach adopted by the court in dealing with
such actions, a party seeking a pre-action discovery order must also
be able to demonstrate why pre-action discovery and not discovery in

[5]

the course of proceedings is necessary.

Shona Anne Thomas (sat@I|h-ag.com)

If you have any queries, please contact the author or her team partner
SM Shanmugam (ssm@lh-ag.com).
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