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When an Islamic Financing Facility is Void

Bank Kerjasama Rakyat Malaysia Bhd v MME Realty & Management
Sdn Bhd

| by Wong Te Jie |

In 2009 and 2012, MME Realty entered into contracts for Islamic
financing facilities under the principle of bai® ‘inah with Bank
Kerjasama Rakyat. At the material time, the relevant resolution of the
Shariah Advisory Council of Bank Negara Malaysia required that a bai
‘inah contract meet the following conditions (among others):

“(i) consisting of two clear and separate contracts, namely, a
purchase contract and a sale contract;

“(il)  no stipulated condition in the contract to repurchase the
asset;

“(iii)  the sequence of each contract is correct, whereby, the
first sale contract shall be completely executed before the
conclusion of the second sale contract...”

On MME Realty defaulting and Bank Kerjasama Rakyat seeking to
enforce the contracts for Islamic financing facilities, the court held that
the contracts for Islamic financing facilities were void for breaching the
conditions laid down by the Shariah Advisory Council of Bank Negara
Malaysia.

Having held the contracts for Islamic financing facilities to be void, the
court went on to hold that:

pursuant to section 66 of the Contracts Act 1950, the
defendant having received the loans under the facilities
agreement is to return the monies to the Plaintiff.”

11
This is the first application of s 66 of the Contracts Act 1950 to a
void contract in an Islamic financing facility.
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“When an agreement is discovered to be void, or when a contract becomes void, any person who has received any advantage under the agreement or contract
is bound to restore it, or to make compensation for it, to the person from whom he received it



