Climate Change: Championing

a Lower-Carbon Economy

by Crystal Wong Wai Chin

Climate change is one of the biggest threats and long-
term challenges for businesses. In the 2019 Annual
Global CEO Survey conducted by KPMG, over a thousand
CEOs viewed climate change as the single biggest risk to
business growth."

In this short article, we consider the political, commercial
and regulatory risks arising out of climate change and
examine the emerging opportunities for corporations
leading the transition towards a lower-carbon economy.

01] International commitments: The Paris
Agreement

“Climate change threatens global security and
territorial sovereignty”

The Paris Agreement came into force in 2016 and
has been regarded as the “historic turning point’
in the fight against climate change. The objective
of the Paris Agreement is to keep the increase in
global temperature to well below 2°C above pre-
industrial levels. Article 8 of the Paris Agreement
urges signatory states to recognise “the need for
an effective and progressive response to the urgent
threat of climate change on the basis of the best
available scientific knowledge”.
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Malaysia has pledged to uphold its commitment in the
Paris Agreement to achieve a 35% reduction in its
carbon emissions by 2030 from their level as recorded
in 2005, and up to 45% with international support from
developed countries, such as climate finance funding,
technology transfer and capacity building.® In this
regard, the main emission contributors in Malaysia
are the energy industry, transport, manufacturing
industries and industrial processes, waste and the
agriculture sector.

02| Malaysia ramping up renewable energy
investments

Malaysia aspires to supply 50% of its electricity needs
using renewable energy (“RE”) by 2050, with an
interim target of 20% by 2025.# Active consideration
is being given to minor hydro power, solar energy,
biomass and biogas projects.®

To this end, the country is implementing various RE-
related initiatives, for example, the Large Scale Solar
(“LSS”) initiatives with a total capacity of 1,228MW
for open bidding.® Tenaga Nasional Berhad (“TNB”),
Malaysia’s national utility company, has recently
announced the completion of the country’s largest
LSS project which is targeted to reach its full solar
photovoltaic (“PV”) capacity of 50MW by year-end.

Facing an evolving energy landscape, the government
is considering various funding schemes for new
and existing RE players to invest in energy-efficient
equipment and technologies.” The government is
also implementing other RE-related regulations:
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e new feed-in tariff projects,® including 74.5682MW
for small hydro projects, 30MW for biogas
projects and 10MW for biomass projects;

e anet energy metering scheme;

e solar leasing through supply agreements for RE;
and

e a new Energy Efficiency Conservation Act, to
achieve energy savings and ensure compliance
with building energy codes in the industrial,
commercial and residential sectors.®

03| Understanding and managing climate
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change risk

Corporations should consider future-proofing their
businesses in preparation for a lower-carbon world.
The physical risks, associated with damage caused
by climate change, are particularly pertinent to:

e infrastructure and buildings, given their long
lifespans and high initial cost, as well as their
essential roles in the functioning of our societies
and economies; and

e agricultural production, in terms of both crop
yields and the locations where different crops
can be grown."

In addition, it is essential for corporations to recognise
regulatory, technological, market demand and
reputational risks arising from new laws and policies,
formulated by legislators to facilitate the transition to a
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lower-carbon economy. The energy, natural resources
and infrastructure industries should evaluate whether
their assets will endure these transitional risks.

STEP 1: Corporations should keep track of
governmental climate policy and
commitments. They should learn about,
and embrace, the economic opportunities
presented by climate change. A viable and
enhanced business model might entail
taking into consideration the development
of technological solutions, and staying
abreast of new international treaties and
reporting requirements that may affect their
investments.

With the announcement by the Ministry of
Energy, Science, Technology, Environment
and Climate Change of a new regulatory
framework, the Energy Efficiency and
Conservation Act, TNB, as the lead utility
company in Malaysia, has launched a
campaign to promote Energy Efficiency
(EE) with the intention of reminding and
educating Malaysians about the significance
of environmental sustainability through
power saving."

Lee Hishammuddin Allen & Gledhill
actively participates in the dialogue between
industry and government on climate-related
regulatory development. This allows us
to advise businesses on a wide variety of
climate change and other environment-
related issues and transactions.
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STEP 2: Corporations should embrace sustain-

ability reporting. To encourage public listed
companies to adopt a holistic approach to
business management which has regard
to the economic, environmental and social
risks, opportunities and financial implications
of climate change, Bursa Malaysia Securities
Berhad has imposed a requirement for
sustainability reporting on all public listed
companies in Malaysia. The benefits of
integrating sustainability into business
include enhancing risk management,
securing capital, promoting innovation
and improving productivity. Corporations
should monitor these developments and
ensure that their corporate governance and
disclosure practices meet the increasingly
well understood reporting obligations.

Further, Malaysia is evolving into a
responsible investment hub.'? As of 14 May
2018, five green Sukuk totalling RMZ2.407
billion had been issued under the Securities
Commission Malaysia’s Sustainable and
Responsible Investment (“SRI”) Sukuk
Framework."Local investors are increasingly
considering sustainability factors as part of
their investment decision-making processes.
This growth in responsible investment has
seen a heightened demand for higher quality
sustainability-related disclosures to allow
investors to make better informed investment
decisions.
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04| Opportunities arising from climate change

Climate change presents opportunities for
businesses, specifically in relation to the energy
industry:

e New green investment opportunities are being
offered by the governmentin the RE sector. Various
attractive incentives are presented to energy
investors so as to facilitate the decarbonisation
of the local energy system, such as through the
transition from generation from conventional
sources to generation from renewable sources.

e New financial instruments, such as green
bonds, are being developed and offered, giving
businesses access to a pool of ethical and
socially responsible investors which they might
not otherwise have been able to reach. July 2017
marked a new milestone for Malaysia in both the
green financing and global Sukuk arena with the
inaugural issuance of the world’s first green SRI
Sukuk by Tadau Energy Sdn Bhd. As of April
2018, there had been five issuances of green
Sukuk with an approved issuance size of RM3.7
billion, out of which RM2.4 billion has been issued
to finance RE projects and green building.™ The
unprecedented prospect of Islamic green finance
broadens the options open to investors, including
pensions and managed funds, who now have
added incentive to invest in a socially responsible
way.
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05| Dispute resolution

Energy contracts are capital-intensive, long-term
agreements. However, governments may change
their policies over time, with a significant impact on
the profitability and viability of RE projects. Notably,
Spain, ltaly and the Czech Republic previously
provided strong incentives for RE investment, such
as premium tariffs; these countries have now reduced
the incentives offered to RE investors, in some
instances with retrospective effect.

In response, several energy investors have initiated
investment treaty arbitrations under the Energy
Charter Treaty against Spain, Italy and the Czech
Republic, challenging the reversal of their RE
subsidies. Malaysia is not a party to the Energy
Charter Treaty but participated in the negotiations on
the International Energy Charter signed in May 2015.

With the rise in energy-related investment,
the construction of more energy projects, and
governmental efforts to achieve and implement their
RE goals, emissions targets and other initiatives to
reduce or eliminate non-RE production, RE-related

arbitrations are inevitable. Energy arbitrations may
even catalyse investors to give greater scrutiny to
climate change-related risk as part of their investment
decision-making process.

It is therefore critical that when entering into RE
contracts, investors should pay particular attention
to the language and import of stabilisation, force
majeure and price review clauses to ensure proper
management of the risk of changes in laws, regulations
or government policies which may adversely affect
the commercial viability of their contracts. LH-AG

About the author

Crystal Wong Wai Chin (wwc@lh-ag.
com) is a Senior Associate with the Energy,

Infrastructure & Projects and International
Arbitration Practice. Her main area of practice
is International Arbitration, with a focus on

~e
high-value disputes in the energy and climate
change sector. In addition to being a member of the firm's China

Desk, Crystal is a regular speaker at professional and industry
events and a frequent contributor to a range of publications.

Climate Change & Renewable Energy . OCTOBER 2019



